Family and Medical Leave Act (FMLA)   
		 
	 


 
 
[Company Name] will comply with the Family and Medical Leave Act implementing Regulations as revised effective October 28, 2009. The company posts the mandatory FMLA Notice and upon hire provides all new employees with notices required by the U.S. Department of Labor (DOL) on Employee Rights and Responsibilities under the Family and Medical Act in [state the specific location within the company where the official notice is posted]. 
The function of this policy is to provide employees with a general description of their FMLA rights. In the event of any conflict between this policy and the applicable law, employees will be afforded all rights required by law. 
If you have any questions, concerns, or disputes with this policy, you must contact [insert name and contact info for appropriate person] in writing.
A. General Provisions 
Under this policy, [Company Name] will grant up to 12 weeks (or up to 26 weeks of military caregiver leave to care for a covered servicemember with a serious injury or illness) during a 12-month period to eligible employees. The leave may be paid, unpaid or a combination of paid and unpaid leave, depending on the circumstances of the leave and as specified in this policy. 
B. Eligibility 
To qualify to take family or medical leave under this policy, the employee must meet all of the following conditions: 
1) The employee must have worked for the company for 12 months or 52 weeks. The 12 months or 52 weeks need not have been consecutive. Separate periods of employment will be counted, provided that the break in service does not exceed seven years. Separate periods of employment will be counted if the break in service exceeds seven years due to National Guard or Reserve military service obligations or when there is a written agreement, including a collective bargaining agreement, stating the employer’s intention to rehire the employee after the service break. For eligibility purposes, an employee will be considered to have been employed for an entire week even if the employee was on the payroll for only part of a week or if the employee is on leave during the week. 
2) The employee must have worked at least 1,250 hours during the 12-month period immediately before the date when the leave is requested to commence. The principles established under the Fair Labor Standards Act (FLSA) determine the number of hours worked by an employee. The FLSA does not include time spent on paid or unpaid leave as hours worked. Consequently, these hours of leave should not be counted in determining the 1,250 hours eligibility test for an employee under FMLA. 
3) The employee must work in a worksite where 50 or more employees are employed by the company within 75 miles of that office or worksite. The distance is to be calculated by using available transportation by the most direct route. 
C. Type of Leave Covered 
To qualify as FMLA leave under this policy, the employee must be taking leave for one of the reasons listed below: 
1) The birth of a child and in order to care for that child.
2) The placement of a child for adoption or foster care and to care for the newly placed child.
3) To care for a spouse, child or parent with a serious health condition (described below).
4) The serious health condition (described below) of the employee.
An employee may take leave because of a serious health condition that makes the employee unable to perform the functions of the employee's position. 
A serious health condition is defined as a condition that requires inpatient care at a hospital, hospice or residential medical care facility, including any period of incapacity or any subsequent treatment in connection with such inpatient care or a condition that requires continuing care by a licensed health care provider.
This policy covers illnesses of a serious and long-term nature, resulting in recurring or lengthy absences. Generally, a chronic or long-term health condition that would result in a period of three consecutive days of incapacity with the first visit to the health care provider within seven days of the onset of the incapacity and a second visit within 30 days of the incapacity would be considered a serious health condition. For chronic conditions requiring periodic health care visits for treatment, such visits must take place at least twice a year. 
Employees with questions about what illnesses are covered under this FMLA policy or under the company's sick leave policy are encouraged to consult with the Human Resource Manager. 
If an employee takes paid sick leave for a condition that progresses into a serious health condition and the employee requests unpaid leave as provided under this policy, the company may designate all or some portion of related leave taken as leave under this policy, to the extent that the earlier leave meets the necessary qualifications. 
5) Qualifying exigency leave for families of members of the National Guard or Reserves or of a regular component of the Armed Forces when the covered military member is on covered active duty or called to covered active duty.
An employee whose spouse, son, daughter or parent either has been notified of an impending call or order to covered active military duty or who is already on covered active duty may take up to 12 weeks of leave for reasons related to or affected by the family member’s call-up or service. The qualifying exigency must be one of the following: 1) short-notice deployment, 2) military events and activities, 3) child care and school activities, 4) financial and legal arrangements, 5) counseling, 6) rest and recuperation, 7) post-deployment activities and 8) additional activities that arise out of active duty, provided that the employer and employee agree, including agreement on timing and duration of the leave.
“Covered active duty” means:
(a) in the case of a member of a regular component of the Armed Forces, duty during the deployment of the member with the Armed Forces to a foreign country; and
(b) in the case of a member of a reserve component of the Armed Forces, duty during the deployment of the member with the Armed Forces to a foreign country under a call or order to active duty under a provision of law referred to in section 101(a)(13)(B) of title 10, United States Code.
The leave may commence as soon as the individual receives the call-up notice. (Son or daughter for this type of FMLA leave is defined the same as for child for other types of FMLA leave except that the person does not have to be a minor.) This type of leave would be counted toward the employee’s 12-week maximum of FMLA leave in a 12-month period.
6) Military caregiver leave (also known as covered servicemember leave) to care for an injured or ill servicemember or veteran.
An employee whose son, daughter, parent or next of kin is a covered servicemember may take up to 26 weeks in a single 12-month period to take care of leave to care for that servicemember.
Next of kin is defined as the closest blood relative of the injured or recovering servicemember. 
The term “covered servicemember” means:
(a) a member of the Armed Forces (including a member of the National Guard or Reserves) who is undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury or illness; or
(b) a veteran who is undergoing medical treatment, recuperation, or therapy, for a serious injury or illness and who was a member of the Armed Forces (including a member of the National Guard or Reserves) at any time during the period of 5 years preceding the date on which the veteran undergoes that medical treatment, recuperation, or therapy.
The term “serious injury or illness”:
(a) in the case of a member of the Armed Forces (including a member of the National Guard or Reserves), means an injury or illness that was incurred by the member in line of duty on active duty in the Armed Forces (or existed before the beginning of the member’s active duty and was aggravated by service in line of duty on active duty in the Armed Forces) and that may render the member medically unfit to perform the duties of the member’s office, grade, rank, or rating; and
(b) in the case of a veteran who was a member of the Armed Forces (including a member of the National Guard or Reserves) at any time during a period when the person was a covered servicemember, means a qualifying (as defined by the Secretary of Labor) injury or illness that was incurred by the member in line of duty on an active duty in the Armed Forces (or existed before the beginning of the member’s active duty and was aggravated by service in line of duty on active duty in the Armed Forces) and that manifested itself before or after the member became a veteran.
 
D. Amount of Leave
An eligible employee can take up to 12 weeks for the FMLA circumstances (1) through (5) above under this policy during any 12-month period. The company will measure the 12-month period as a rolling 12-month period measured backward from the date an employee uses any leave under this policy. Each time an employee takes leave, the company will compute the amount of leave the employee has taken under this policy in the last 12 months and subtract it from the 12 weeks of available leave, and the balance remaining is the amount the employee is entitled to take at that time.
An eligible employee can take up to 26 weeks for the FMLA circumstance (6) above (military caregiver leave) during a single 12-month period. For this military caregiver leave, the company will measure the 12-month period as a rolling 12-month period measured forward. FMLA leave already taken for other FMLA circumstances will be deducted from the total of 26 weeks available. 
If a husband and wife both work for the company and each wishes to take leave for the birth of a child, adoption or placement of a child in foster care, or to care for a parent (but not a parent "in-law") with a serious health condition, the husband and wife may only take a combined total of 12 weeks of leave. If a husband and wife both work for the company and each wishes to take leave to care for a covered injured or ill servicemember, the husband and wife may only take a combined total of 26 weeks of leave.
E. Employee Status and Benefits During Leave 
While an employee is on leave, the company will continue the employee's health benefits during the leave period at the same level and under the same conditions as if the employee had continued to work. 
If the employee chooses not to return to work for reasons other than a continued serious health condition of the employee or the employee's family member or a circumstance beyond the employee's control, the company will require the employee to reimburse the company the amount it paid for the employee's health insurance premium during the leave period. 
Under current company policy, the employee pays a portion of the health care premium. While on paid leave, the employer will continue to make payroll deductions to collect the employee's share of the premium. While on unpaid leave, the employee must continue to make this payment, either in person or by mail. The payment must be received in the Accounting Department by the ______ day of each month. If the payment is more than 30 days late, the employee's health care coverage may be dropped for the duration of the leave. The employer will provide 15 days' notification prior to the employee's loss of coverage. 
If the employee contributes to a life insurance or disability plan, the employer will continue making payroll deductions while the employee is on paid leave. While the employee is on unpaid leave, the employee may request continuation of such benefits and pay his or her portion of the premiums, or the employer may elect to maintain such benefits during the leave and pay the employee's share of the premium payments. If the employee does not continue these payments, the employer may discontinue coverage during the leave. If the employer maintains coverage, the employer may recover the costs incurred for paying the employee's share of any premiums, whether or not the employee returns to work. 
F. Employee Status After Leave 
An employee who takes leave under this policy may be asked to provide a fitness for duty (FFD) clearance from the health care provider. This requirement will be included in the employer’s response to the FMLA request. Generally, an employee who takes FMLA leave will be able to return to the same position or a position with equivalent status, pay, benefits and other employment terms. The position will be the same or one which is virtually identical in terms of pay, benefits and working conditions. The company may choose to exempt certain key employees from this requirement and not return them to the same or similar position. 
G. Use of Paid and Unpaid Leave 
An employee who is taking FMLA leave because of the employee's own serious health condition or the serious health condition of a family member must use all paid vacation, personal or sick leave prior to being eligible for unpaid leave. Sick leave may be run concurrently with FMLA leave if the reason for the FMLA leave is covered by the established sick leave policy. 
Disability leave for the birth of the child and for an employee's serious health condition, including workers' compensation leave (to the extent that it qualifies), will be designated as FMLA leave and will run concurrently with FMLA. For example, if an employer provides six weeks of pregnancy disability leave, the six weeks will be designated as FMLA leave and counted toward the employee's 12-week entitlement. The employee may then be required to substitute accrued (or earned) paid leave as appropriate before being eligible for unpaid leave for what remains of the 12-week entitlement. An employee who is taking leave for the adoption or foster care of a child must use all paid vacation, personal or family leave prior to being eligible for unpaid leave. 
An employee who is using military FMLA leave for a qualifying exigency must use all paid vacation and personal leave prior to being eligible for unpaid leave. An employee using FMLA military caregiver leave must also use all paid vacation, personal leave or sick leave (as long as the reason for the absence is covered by the company’s sick leave policy) prior to being eligible for unpaid leave. 
H. Intermittent Leave or a Reduced Work Schedule 
The employee may take FMLA leave in 12 consecutive weeks, may use the leave intermittently (take a day periodically when needed over the year) or, under certain circumstances, may use the leave to reduce the workweek or workday, resulting in a reduced hour schedule. In all cases, the leave may not exceed a total of 12 workweeks (or 26 workweeks to care for an injured or ill servicemember over a 12-month period). 
The company may temporarily transfer an employee to an available alternative position with equivalent pay and benefits if the alternative position would better accommodate the intermittent or reduced schedule, in instances of when leave for the employee or employee's family member is foreseeable and for planned medical treatment, including recovery from a serious health condition or to care for a child after birth, or placement for adoption or foster care. 
For the birth, adoption or foster care of a child, the company and the employee must mutually agree to the schedule before the employee may take the leave intermittently or work a reduced hour schedule. Leave for birth, adoption or foster care of a child must be taken within one year of the birth or placement of the child. 
If the employee is taking leave for a serious health condition or because of the serious health condition of a family member, the employee should try to reach agreement with the company before taking intermittent leave or working a reduced hour schedule. If this is not possible, then the employee must prove that the use of the leave is medically necessary. 
I. Certification for the Employee’s Serious Health Condition 
The company will require certification for the employee’s serious health condition. The employee must respond to such a request within 15 days of the request or provide a reasonable explanation for the delay. Failure to provide certification may result in a denial of continuation of leave. Medical certification will be provided using the DOL Certification of Health Care Provider for Employee’s Serious Health Condition (http://www.dol.gov/esa/whd/forms/WH-380-E.pdf ).
The company may directly contact the employee’s health care provider for verification or clarification purposes using a health care professional, an HR professional, leave administrator or management official. The company will not use the employee’s direct supervisor for this contact. Before the company makes this direct contact with the health care provider, the employee will be a given an opportunity to resolve any deficiencies in the medical certification. In compliance with HIPAA Medical Privacy Rules, the company will obtain the employee’s permission for clarification of individually identifiable health information. 
The company has the right to ask for a second opinion if it has reason to doubt the certification. The company will pay for the employee to get a certification from a second doctor, which the company will select. The company may deny FMLA leave to an employee who refuses to release relevant medical records to the health care provider designated to provide a second or third opinion. If necessary to resolve a conflict between the original certification and the second opinion, the company will require the opinion of a third doctor. The company and the employee will mutually select the third doctor, and the company will pay for the opinion. This third opinion will be considered final. The employee will be provisionally entitled to leave and benefits under the FMLA pending the second and/or third opinion. 
J. Certification for the Family Member’s Serious Health Condition
The company will require certification for the family member’s serious health condition. The employee must respond to such a request within 15 days of the request or provide a reasonable explanation for the delay. Failure to provide certification may result in a denial of continuation of leave. Medical certification will be provided using the DOL Certification of Health Care Provider for Family Member’s Serious Health Condition (http://www.dol.gov/esa/whd/forms/WH-380-F.pdf ).
The company may directly contact the employee’s family member’s health care provider for verification or clarification purposes using a health care professional, an HR professional, leave administrator or management official. The company will not use the employee’s direct supervisor for this contact. Before the company makes this direct contact with the health care provider, the employee will be a given an opportunity to resolve any deficiencies in the medical certification. In compliance with HIPAA Medical Privacy Rules, the company will obtain the employee’s family member’s permission for clarification of individually identifiable health information. 
The company has the right to ask for a second opinion if it has reason to doubt the certification. The company will pay for the employee’s family member to get a certification from a second doctor, which the company will select. The company may deny FMLA leave to an employee whose family member refuses to release relevant medical records to the health care provider designated to provide a second or third opinion. If necessary to resolve a conflict between the original certification and the second opinion, the company will require the opinion of a third doctor. The company and the employee will mutually select the third doctor, and the company will pay for the opinion. This third opinion will be considered final. The employee will be provisionally entitled to leave and benefits under the FMLA pending the second and/or third opinion.
K. Certification of Qualifying Exigency for Military Family Leave
The company will require certification of the qualifying exigency for military family leave. The employee must respond to such a request within 15 days of the request or provide a reasonable explanation for the delay. Failure to provide certification may result in a denial of continuation of leave. This certification will be provided using the DOL Certification of Qualifying Exigency for Military Family Leave (http://www.dol.gov/esa/whd/forms/WH-384.pdf ).
L. Certification for Serious Injury or Illness of Covered Servicemember for Military Family Leave
The company will require certification for the serious injury or illness of the covered servicemember. The employee must respond to such a request within 15 days of the request or provide a reasonable explanation for the delay. Failure to provide certification may result in a denial of continuation of leave. This certification will be provided using the DOL Certification for Serious Injury or Illness of Covered Servicemember (http://www.dol.gov/esa/whd/forms/WH-385.pdf ).
M. Recertification
The company may request recertification for the serious health condition of the employee or the employee’s family member no more frequently than every 30 days and only when circumstances have changed significantly, or if the employee receives information casting doubt on the reason given for the absence, or if the employee seeks an extension of his or her leave. Otherwise, the company may request recertification for the serious health condition of the employee or the employee’s family member every six months in connection with an FMLA absence. The company may provide the employee’s health care provider with the employee’s attendance records and ask whether need for leave is consistent with the employee’s serious health condition. 
N. Procedure for Requesting FMLA Leave 
All employees requesting FMLA leave must provide verbal or written notice of the need for the leave to the HR manager. Within five business days after the employee has provided this notice, the HR manager will complete and provide the employee with the DOL Notice of Eligibility and Rights (http://www.dol.gov/esa/whd/fmla/finalrule/WH381.pdf ).
When the need for the leave is foreseeable, the employee must provide the employer with at least 30 days' notice. When an employee becomes aware of a need for FMLA leave less than 30 days in advance, the employee must provide notice of the need for the leave either the same day or the next business day. When the need for FMLA leave is not foreseeable, the employee must comply with the company’s usual and customary notice and procedural requirements for requesting leave, absent unusual circumstances. 
O. Designation of FMLA Leave
Within five business days after the employee has submitted the appropriate certification form, the HR manager will complete and provide the employee with a written response to the employee’s request for FMLA leave using the DOL Designation Notice (http://www.dol.gov/esa/whd/forms/WH-382.pdf ).
P. Intent to Return to Work From FMLA Leave
On a basis that does not discriminate against employees on FMLA leave, the company may require an employee on FMLA leave to report periodically on the employee’s status and intent to return to work.




DOL Interprets FMLA to Cover Same-Sex Parents  
 
		6/22/2010 
	By Allen Smith 


 
 

The U.S. Department of Labor (DOL) on June 22, 2010, clarified the definition of “son and daughter” under the Family and Medical Leave Act (FMLA) to ensure that an employee who assumes the role of caring for a child receives parental rights to family leave regardless of the legal or biological relationship. The DOL interpretation applies to nontraditional families, including unmarried partners and families in the lesbian-gay-bisexual-transgender (LGBT) community. 
The FMLA allows workers to take up to 12 weeks of unpaid leave during any 12-month period to care for a child, spouse or parent or for themselves. The law also lets employees take time off for the adoption or the birth of a child. The administrator interpretation issued by Nancy J. Leppink, deputy administrator of the DOL’s Wage and Hour Division, clarifies that these rights extend to the various parenting relationships that exist in today’s world. 
The interpretation provides that “employees who have no biological or legal relationship with a child may nonetheless stand in loco parentis to the child and be entitled to FMLA leave.” It added that the fact that a child has both a mother and father would not prevent a finding that a child is the “son or daughter” of an employee who lacks a biological or legal relationship with the child. “Neither the statute nor the regulations restrict the number of parents a child may have under the FMLA,” Leppink wrote. “For example, where a child’s biological parents divorce, and each parent remarries, the child will be the ‘son or daughter’ of both the biological parents and the stepparents, and all four adults would have equal rights to take FMLA leave to care for the child.”

Leppink added that when an employer has questions about whether an employee’s relationship to a child is covered by the FMLA, the employer may require an employee to provide reasonable documentation or statement of the family relationship. “A simple statement asserting that the requisite family relationship exists is all that is needed in situations such as in loco parentis where there is no legal or biological relationship.”
“No one who loves and nurtures a child day in and day out should be unable to care for that child when he or she falls ill,” said Secretary of Labor Hilda L. Solis in a statement. “No one who steps in to parent a child when that child’s biological parents are absent or incapacitated should be denied leave by an employer because he or she is not the legal guardian. No one who intends to raise a child should be denied the opportunity to be present when that child is born simply because the state or an employer fails to recognize his or her relationship with the biological parent. These are just a few of many possible scenarios. The Labor Department’s action today sends a clear message to workers and employers alike: All families, including LGBT families, are protected by the FMLA.”
As the interpretation makes clear, an uncle who is caring for his young niece and nephew when their single parent has been called to active military duty may exercise his right to family leave. Likewise, a grandmother who assumes responsibility for her sick grandchild when her own child is debilitated will be able to seek family and medical leave from her employer. And an employee who intends to share in the parenting of a child with his or her same-sex partner will be able to exercise the right to FMLA leave to bond with that child.
“This is a critical step in ensuring that children have the support and care they need from the persons who have assumed that responsibility,” Leppink said. “Nothing in the statute or regulations suggests that we should restrict the rights of various individuals who take on that very important role.” 
Robin Shea, an attorney with Constangy, Brooks & Smith in Winston-Salem, N.C., said that the application of the FMLA to same-sex partners actings as parents “should be no surprise.” She said that the interpretation to some extent was “nothing more than a restatement of long-existing FMLA law.” But she said that “the DOL interpretation also says that a child can have an unlimited number of ‘parents’ for FMLA purposes, which arguably exceeds the spirit of the FMLA if not the letter.”



DOL on Schedule to Release New FMLA Regs in November  
 
		6/1/2010 
	By Thompson Publishing Group 


 
 

The U.S. Department of Labor (DOL) said it is still on schedule to propose regulations interpreting new qualifying exigency and military caregiver leave provisions and new airline flight crew rules under the Family and Medical Leave Act (FMLA) by this November. 
The department is reviewing and may also issue “other revisions of the current regulations,” according to DOL’s semiannual regulatory agenda, released in late April.
The agency declined requests for comment about what “other revisions” may be made. But DOL may have provided a hint when it answered a question during a web chat April 27 about whether it would try to re-establish clear penalties on employers for failing to inform employees about their FMLA leave status. The agency pointed the questioner to the Wage and Hour Division’s scheduled November 2010 regulatory proposal.
The question referred to the case of Ragsdale v. Wolverine World Wide Inc., in which the Supreme Court, among other actions, invalidated penalties imposed by a pre-January 2009 DOL regulation (29 C.F.R. §825.700(a), which has since been rewritten) on employers that fail to notify their employees about their FMLA rights. The Ragsdale decision was the first federal FMLA case reviewed by the high court (Ragsdale v. Wolverine World Wide Inc., 535 U.S. 81 (U.S. 2002)).
What's New
DOL still plans to release for public comment regulations interpreting two new FMLA provisions passed last year.
The first, the National Defense Authorization Act for Fiscal Year 2010, P.L. 111-84, signed into law in October 2009, expanded qualifying exigency and military caregiver leave to include not just current members of the armed forces, National Guard and Reserve, but veterans within five years of the date they started getting medical services.
Aggravated or existing injuries sustained during the line of duty were also granted FMLA coverage. Before the latest legislation, only injuries incurred in the line of duty were protected. Eligibility for qualifying exigency and military caregiver leave was extended beyond just the families of the Guard and Reserve to include all members of the regular armed forces deployed to foreign countries.
The second, the Airline Flight Crews Technical Corrections Act, P.L. 111-119, helps make pilots, flight attendants and other airline workers eligible for unpaid, federally protected FMLA leave.
Due to the way work hours are calculated in the airline industry, many of the industry’s estimated 50,000 workers were unable to reach the FMLA's 1,250 hours over 12 months eligibility threshold and qualify for leave.
Now, flight crews are credited for FMLA purposes for the hours they are paid, rather than just the hours worked in-flight. Crews meet the hours-of-service threshold if they have a) worked or been paid for at least 504 hours during the 12 months preceding a leave request, and b) worked or been paid for at least 60 percent of the minimum number of hours for which their employer scheduled them in any given month.
Once DOL releases its proposed regulations in November, there will be a public comment period for employers, employees and other interested parties before a final rule is written and adopted.



April 2009: Old FMLA Regs Have Second Life  
 
		4/3/2009 
	By Jennifer Redmond and Evgenia Fkiaras  


 
 

There are many aspects of the new Family and Medical Leave Act of 1993 (FMLA) regulations, which took effect on Jan. 19, 2009, that would help California employers better manage leaves of absence, including, for example, the right to require fitness-for-duty certifications every 30 days when an employee uses intermittent leave and the employer has reasonable safety concerns about the employee's ability to perform his or her duties because of a serious health condition. Yet, most California employers have no idea whether any of the new regulations can be used in the Golden State. 
Here’s why. The California Family Rights Act (CFRA) provides most of the same rights that the FMLA provides. However, the CFRA regulations expressly incorporate the old, 1995 version of the FMLA regulations and there is no current plan to update them. This means that the old FMLA regulations govern interpretation of the CFRA on any point on which the CFRA regulations are silent or underdeveloped. 
The practical result is that on issues that are covered by the CFRA, employers must determine whether the new FMLA regulations or the CFRA regulations provide greater employee benefits. 
New or Old Regs?
For example, the CFRA is vague on employer notice requirements, and thus employers have always looked for guidance to the FMLA regulations. The notice requirements under the new FMLA regulations require employers to provide more information to employees than the old FMLA regulations do, and they require two notices in response to a request for leave where the old FMLA regulations require only one. If an employee’s certification is incomplete or insufficient, the new regulations require employers to provide written notice of the information necessary to cure the certification and seven days to correct it on top of the usual turnaround time. 
The old FMLA regulations, by contrast, vaguely require that an employer “advise” the employee and provide the employee “a reasonable opportunity” to correct the problem. To maximize employees’ benefits, employers should follow the two-step notice requirements of the new FMLA regulations and, when necessary, provide the seven-day cure period and notice of deficiencies. 
But in other instances, California employers may still be bound by the old FMLA regulations. The CFRA does not address whether employers may require a fitness-for-duty certification clearing an employee to return to work after intermittent leave, so California employers should look to the old FMLA regulations, which prohibit such certifications. Thus, employers cannot take advantage of the new FMLA regulations allowing fitness-for-duty certifications every 30 days in certain situations because of the added burden on employees.
Another example where the old FMLA regulations continue to govern in California is in the definition of “serious health condition.” Eligible employees are entitled to leave for chronic serious health conditions that require periodic visits to a health care provider for treatment. The CFRA again relies on the old FMLA regulations to interpret this provision. The old FMLA regulations do not define “periodic visits.” The new FMLA regulations define “periodic visits” as visits that occur at least twice a year. Because an employee who visits her health care provider only once a year can get leave under the old regulations but not under the new regulations, California employers are bound by the prior definition of “periodic visits.”
Clarity on Return Certification
By contrast, it is unnecessary to consult the old FMLA regulations for how long an employee may have to return certification; the CFRA regulations clearly impose a 15-day time frame. The new FMLA regulations impose the same standard. This marks an improvement for employers that used to be bound to the old FMLA regulations, which allowed employees more time in certain situations. 
California employers can neither apply the new FMLA regulations nor reject them wholesale. They and their counsel must do a point-by-point analysis to determine which set of regulations apply in each situation. Only after this has been done can California employers be confident that they are in compliance with state and federal law. 



FMLA: Eligibility: How do the FMLA military expansion provisions affect USERRA and military leaves?  
		2/1/2009 
	 


 
 
They don’t. The Uniformed Services Employment and Reemployment Act (USERRA) protects the employment and benefits of an employee who is a member of the armed services while he or she is on military leave; the Family and Medical Leave Act (FMLA) expansion provisions protect the employment and benefits of employees who have a family member in the armed services who is called to or on active duty and is injured, or who is in the Reserves or National Guard and has a qualifying exigency. 
Section 585(a) of the National Defense Authorization Act for Fiscal Year 2008 and the FMLA final rules published in the November 17, 2008 federal register provide for FMLA leave for employees who have family members who are covered service members, but  not for employees who are themselves service members on military leave. If an employee who otherwise meets the eligibility requirements of FMLA has a spouse, child, parent or next of kin called to or on active duty in the armed services (including current members of the armed forces, the Reserves, the National Guard and those on the temporary disability retired list) in support of a contingency operation and is injured, the employee may take up to 26 weeks of FMLA leave in a single 12-month period to care for the injured service member. Additionally, if an employee who otherwise meets the eligibility requirements of FMLA has a spouse, child or parent who is a member of the Reserves, National Guard or some classes of retired members of the regular armed forces and is called to or on active duty in support of a contingency operation, the employee may take up to 12 weeks of leave for any qualifying exigency defined in section 825.309 of the FMLA final rules.  
So while the expansion provisions allow an employee to take leave for a family member who is in the armed services who has a qualifying exigency, they do not allow the service member themselves to take FMLA for their own qualifying exigency reason. While many of the qualifying exigency reasons for leave will be covered under USERRA for the actual service member, some are not. For instance, if an employee who was on military leave returns to work and wishes to attend an official ceremony 90 days following his or her completion of service, this would not be a qualifying FMLA reason for the employee to take leave; only the employee’s immediate family members could take FMLA to do so. Strangely enough, USERRA does not cover this time either, so the employee who is a returning service member would have to use regular company approved leave, such as PTO, to attend such functions. Similarly, a returning service member would only have 12 weeks of FMLA to use for his or her own serious health condition, not 26 weeks. However, USERRA allows two years for those injured while on active duty to recover before having to reapply for job reinstatement, so this may not be a likely scenario, except for any ongoing intermittent leave needs of the employee when he or she does return to work.



How to Approve or Deny the Request for FMLA Leave  
		5/4/2010 
	 


 
 
The Family and Medical Leave Act (FMLA) is an intricate law enacted to provide employees with time off from work to care for their own or a family member’s serious health condition or to bond with a newborn or adopted child. Effective January 16, 2009, the FMLA regulations were expanded to include military caregiver and exigency leave. These regulations placed new expectations on employers for approving and denying employees’ FMLA requests. 
The FMLA is applicable only to employers with 50 or more employees for at least 20 workweeks in the current or previous calendar year. Covered employers must post, physically or electronically, the FMLA poster; in addition, the employee must be provided notice of his or her FMLA rights upon hire, either as a separate notice or in the company handbook. 
Step 1: Request Received
An employee is expected to provide at least 30 days’ notice of a need for FMLA leave, unless the need is unforeseen, in which case the employee should notify the employer as soon as possible after becoming aware of a need for leave. According to FMLA regulations, “An employee giving notice of the need for FMLA leave does not need to expressly assert rights under the Act or even mention the FMLA to meet his or her obligation to provide notice, though the employee would need to state a qualifying reason for the needed leave and otherwise satisfy the notice requirements.” 
Step 2: Rights and Responsibilities
The employer is required to respond to the employee within five days of receiving a request for FMLA leave. The employer’s response must establish whether the employee is eligible for FMLA leave and notify the employee of his or her rights and responsibilities under the FMLA. The easiest way to comply with this response requirement is to use the FMLA model form Notice of Eligibility and Rights & Responsibilities (WH-381). 
Step 3: Determine Eligibility
An employee is eligible for FMLA leave only if the employee meets all three of the following eligibility requirements: 
“(1) Has been employed by the employer for at least 12 months, and (2) Has been employed for at least 1,250 hours of service during the 12-month period immediately preceding the commencement of the leave, and (3) Is employed at a work site where 50 or more employees are employed by the employer within 75 miles of that work site.”
If the employee does not meet these three criteria, it is the employer’s responsibility to notify the employee of ineligibility for FMLA leave by specifying at least one criterion the employee does not meet. 
Step 4: Certification
The Department of Labor (DOL) has published four different model certification forms. When requiring a medical certification, you will want to select the appropriate form below to include with the WH 381 Rights and Responsibilities form. Employees must be allowed up to 15 days to complete and return their certification form. 
Certification of Health Care Provider for Employee’s Serious Health Condition (WH-380E)
Certification of Health Care Provider for Family Member’s Serious Health Condition (WH-380F)
Certification of Qualifying Exigency for Military Family Leave (WH-384)
Certification for Serious Injury or Illness of Covered Servicemember for Military Family (WH-385)
Step 5: Clarification
On occasion, certification forms are returned to the employer incomplete or with insufficient information. The regulations specifically address these situations: 
“A certification is considered incomplete if the employer receives a certification, but one or more of the applicable entries have not been completed. A certification is considered insufficient if the employer receives a complete certification, but the information provided is vague, ambiguous or nonresponsive. The employer must provide the employee with seven calendar days (unless not practicable under the particular circumstances despite the employee’s diligent good faith efforts) to cure any such deficiency. If the deficiencies specified by the employer are not cured in the resubmitted certification, the employer may deny the taking of FMLA leave.”
Step 6: Designation
The DOL published a model Designation Notice (Form WH-382) that can be used to notify the employee whether his or her FMLA request has been approved or denied. If you have enough information when the employee initially requests FMLA leave to approve or deny, you may supply the Designation Notice at the same time as the Rights and Responsibilities form. If you are requesting further documentation, such as a medical certification form, you must allow 15 days for return of this documentation prior to designating the time off as an FMLA-related leave. Even though you may not formally designate the leave as approved under the FMLA until several weeks after it starts, in some circumstances, you still track FMLA leave from the start of the leave. After an employee returns the medical certification form, you have five days to approve or deny FMLA leave. If the employee has not returned medical certification within 15 days as stated on the Rights and Responsibilities form and you are not aware of extenuating circumstances, you should notify the employee in writing that the FMLA request has been denied, using the designation notice above or a similar communication. 
Step 7: Missed Deadline
The DOL has recognized that employers might occasionally miss a deadline for response to an employee’s FMLA request or FMLA designation. According to FMLA regulations, you can retroactively designate FMLA leave as long as you have not negatively affected the employee. If the employee was provided the same leave benefits and job guarantees he or she should receive under the FMLA even though you did not designate FMLA leave in a timely manner, you can later correct your mistake and correctly designate the leave as FMLA-related and track the leave time against the employee’s 12 weeks of FMLA leave retroactively. So, if your HR representative is on vacation and no one remembered to send Susie her FMLA paperwork within five days, don’t panic—as long as Susie was still able to take leave without any harm or injury, you just need to send the designation form to her as soon as possible. 
Here is the relevant regulation: “If an employer does not designate leave as required by Sec. 825.300, the employer may retroactively designate leave as FMLA leave with appropriate notice to the employee as required by Sec. 825.300 provided that the employer’s failure to timely designate leave does not cause harm or injury to the employee. In all cases where leave would qualify for FMLA protections, an employer and an employee can mutually agree that leave be retroactively designated as FMLA leave.” 
Examples
In all scenarios below, the company is an FMLA-covered employer and there are at least 50 employees within 75 miles of the employee’s work site.
Example 1
Scenario
Jessica has worked for the company for six months. She notifies her manager that she is pregnant and due in two months. In addition to the FMLA leave policy, the company has a policy that provides up to six weeks of personal leave for employees who have worked at least 90 days.
Actions
The employer should provide Jessica with the Notice of Eligibility and Rights & Responsibilities (WH-381). Here is how to complete Section 1 based on this scenario: 
[X] Are not eligible for FMLA leave, because (only one reason need be checked, although you may not be eligible for other reasons): 
[X] You have not met the FMLA’s 12-month length of service requirement. As of the first date of requested leave, you will have worked approximately 8 months toward this requirement.”
The employer should also include a letter stating that although Jessica is not eligible to use the FMLA for this leave, she may be (or is) eligible for a personal leave of absence for up to six weeks. The letter should describe any application or approval process for the personal leave of absence.
Example 2
Scenario
Ed is a full-time employee who has worked for the company for six years. He called in today because his father is in the hospital. Ed stated that he will need time off to care for his dad and may not be back to work for several weeks. 
Actions
This call is enough information to treat it as a request for FMLA leave. The employer, within five days, sends Ed the Notice of Eligibility and Rights & Responsibilities (WH-381) and the Certification of Health Care Provider for Family Member’s Serious Health Condition (WH-380F). 
Ed returns the certification within 15 days, confirming that he is needed to care for his dad for the next 12 weeks. Within five days of receiving this certification, the employer sends Ed the Designation Notice (Form WH-382) to approve Ed’s leave under the FMLA. 
If the employer forgot to send the designation notice within five days of receiving the certification form, but Ed was able to take leave with no discipline, termination or loss of benefits, the employer can send out the designation form late and still track the entire leave time against Ed’s 12 weeks of FMLA leave. 
If the employer did not designate the leave as FMLA and consequently Ed’s health benefits were dropped at the end of the month, the employer violated Ed’s rights under the FMLA and could not retroactively track this leave against his 12 weeks of FMLA leave. 
Example 3 
Scenario
Ingrid, who meets all FMLA eligibility criteria, turns in a doctor’s note stating that she will be under her doctor’s care all of next week for surgery and follow-up treatment. 
Actions
This is clearly an FMLA-related and covered absence. The employer should send Ingrid the Notice of Eligibility and Rights & Responsibilities (WH-381) and the Designation Notice (Form WH-382) approving leave within five days. There is no need to ask for a medical certification since the doctor’s note provided sufficient information. 



