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Editor’s note: The U.S. Department of Labor overhauled its regulations defining FLSA overtime exemptions in 2004. These changes are analyzed in a separate Legal Report, Overtime Exemptions for White Collar Employees: New Regulations Clarify Status. 
The Fair Labor Standards Act ("FLSA" or "the Act"), was adopted in 1938 to establish federal wage and hour standards for covered employees. As amended, the FLSA has three bases of coverage. Its minimum wage, equal pay, overtime, and child labor standards cannot be waived either expressly or impliedly and apply to employees, not specifically exempt, who are: 
1. engaged in interstate commerce. "Commerce" is defined to embrace both incoming and outgoing foreign commerce, as well as commerce between the states; 
2. engaged in the production of goods for commerce. The "production" of goods includes not only the actual production operations, but also "any closely related process or occupation directly essential" to the production; 
3. employed in "an enterprise engaged in commerce or the production of goods for commerce." Under this standard, all of the employees of a particular business unit may be covered by the Act, regardless of the relationship of their individual duties to commerce or the production of goods for commerce. Under the FLSA's overtime provisions, non-exempt employees who are covered by the statute and work more than 40 hours per week are entitled to compensation for the time worked in excess of 40 hours at a rate at least one and one-half times their regular rate of compensation. Failure to comply with the obligations of the FLSA can result in extensive administrative investigations and awards of double damages to aggrieved employees. In light of this potential exposure to substantial liability, employers must pay close attention to the Act's exemption structure and should review the job functions of each of their employees periodically to ensure compliance with the Act’s provisions. 
The following are brief answers to employers' commonly asked questions about the FLSA's provisions: 
Can non-exempt employees be given compensatory time in lieu of paying them wages? 
The FLSA requires that covered, non-exempt employees receive not less than one and one-half times their regular rate of pay for hours worked in excess of the applicable maximum hours standard. The Act forbids covered private employers from granting compensatory time to their employees in lieu of overtime compensation. However, the Act provides an element of flexibility to public employers and an element of choice to their employees or the representatives of their employees regarding compensation for statutory overtime hours. An exemption authorizes a public agency which is a state, a political subdivision of a state, or an interstate governmental agency, to provide compensatory time off (with certain limitations) in lieu of monetary overtime compensation that would otherwise be required under the Act. Compensatory time received by an employee in lieu of cash must be at the rate of not less than one and one-half hours of compensatory time for each hour of overtime work, just as the monetary rate for overtime is calculated at the rate of not less than one and one-half times the regular rate of pay. 
As a condition for use of compensatory time in lieu of overtime payment in cash, the Act requires that an agreement or understanding be reached prior to the performance of work. This can be accomplished pursuant to a collective bargaining agreement, a memorandum of understanding, or any other agreement between the public agency and representatives of the employees. However, no agreement or understanding is required with respect to employees hired prior to April 15, 1986 who do not have a representative, if the employer had a regular practice in effect on April 15, 1986 of granting compensatory time off in lieu of overtime pay. 
Furthermore, compensatory time and compensatory time off are interchangeable terms under the FLSA. Compensatory time off is paid time off the job which is earned and accrued by an employee in lieu of immediate cash payment for employment in excess of the statutory hours for which overtime compensation is required by the FLSA. Agreements or understandings may provide that compensatory time off in lieu of overtime payment in cash may be restricted to certain hours of work only. In addition, agreements or understandings may provide for any combination of compensatory time off and overtime payment in cash (e.g., one hour compensatory time credit plus one-half the employee's regular hourly rate of pay in cash for each hour of overtime worked) so long as the premium pay principal of at least "time and one-half" is maintained. 
Public safety, emergency, and seasonal employees may earn up to 480 hours of compensatory time before cash payments are required. Under the time and one-half measure, this means that these employees can only work 320 actual overtime hours before becoming eligible for cash payments. All other state and local workers may accrue up to 240 compensatory time hours, or 160 overtime hours actually worked. 
Moreover, volunteers to state and local governments who receive no compensation or varying forms of compensation (e.g., expense reimbursements or a "nominal fee") are not considered "employees" under the Act. Additionally, the hours in which public employees perform occasional or sporadic part-time work that is different from their regular assignments will not count toward overtime calculations. 
Finally, overtime compensation due under the Act may be paid in cash at the public employer's option, in lieu of providing compensatory time off in any work week or work period. The FLSA does not prohibit a public employer from freely substituting cash, in whole or part, for compensatory time off. Thus, an overtime payment in cash would not affect a subsequent granting of compensatory time off in future work weeks or work periods. 
What are "time off" plans? 
The FLSA, as it has been interpreted by the Wage-Hour Division of the Department of Labor and the courts, requires that overtime be figured on the basis of a single work week, so that hours cannot be averaged over more than a week. The purpose of this requirement is to avoid situations in which employees who work irregular work weeks receive a different amount each week in their pay envelopes. 
However, under certain conditions an employer can comply with the FLSA and continue to pay a fixed wage or salary each pay period, even though the employee works overtime in some week or weeks within the pay period. There are two principal plans approved by the Wage-Hour Division under which a company can balance (but not average) overtime in one week against under time in another week. The result is a constant wage from work week to work week or from pay period to pay period. These plans are known as the "time off" and "prepayment" plans. 
Under a time off plan, the employer "lays off" the employee a sufficient number of hours during some other week or weeks of a particular pay period so that the desired wage or salary for the pay period covers the total amount of compensation, including the overtime compensation, due the employee for each work week taken separately. 
A simple illustration of such a plan is as follows: an employee is paid on a bi-weekly basis of $400 at the rate of $200 per week for a 40 hour work week. In the first week of the pay period, she works 44 hours and would be due 40 hrs. x $5.00 plus 4 hrs. x $7.50, for a total of $230 for the week. So that the payment of $400 at the end of the bi-weekly pay period will satisfy the monetary requirements of the Act, the employer permits the employee to work only 34 hours during the second week of the pay period. The employee is entitled to 34 x $5.00 Or $170 for the second week, thus $400 ($230 + $170) for the bi-weekly pay period. 
The control of earnings by control of the number of hours an employee is permitted to work is the essential principal of the time off plan. For this reason, such a plan cannot be applied to an employee whose pay period is weekly, nor to a salaried employee who is paid a fixed salary to cover all hours he may work in any particular work week or pay period. Further, the overtime hours cannot be accumulated and a time off be given in another pay period. The time off plan has been rarely used because the arrangement is some what difficult to administer since the employer must anticipate the workload requirements in all weeks of the established pay period. 
Are employers required by law to give their employees lunch and rest periods? If so, must employers pay their employees for such breaks? 
Although some state laws require employers to provide meal periods and rest breaks to their employees, the FLSA includes no such requirement. Nonetheless, rest periods of short duration. running from five to about twenty minutes, are common in industry because they promote the efficiency of employees. Such rest periods must be counted as "hours worked" under the FLSA and thus compensable time consisting of rest periods may not be offset against other working time such as compensable waiting time or on-call time. 
Conversely, "bona fide" meal periods are not included in work time under the FLSA. Bona fide meal periods do not include coffee breaks or time for snacks, which are rest periods. Ordinarily, 30 minutes or more is long enough to constitute a bona fide meal period, but a shorter period may be sufficient under special conditions. The employee must be completely relieved from duty for the purposes of eating regular meals and is not relieved if he is required to perform any duties, whether active or inactive, while eating. For example, an office employee who is required to eat at his desk or a factory worker who is required to be at his machine is working while eating. Additionally, employees not allowed to leave the business location during the break period must be compensated at the regular rate of pay or provided with in-kind compensation (such as a meal) equal to or greater than minimum wage. 
How often do employers have to pay their employees? 
The FLSA does not regulate the frequency of employee compensation and therefore does not require employers to pay their employees, whether exempt or non-exempt, at any specific intervals. However, pursuant to most state's laws, every employer must typically pay all wages due to its employees on regular paydays designated in advance by the employer. Additionally, many state laws provide that employers must pay wages according to a certain schedule. 
For example, New York law requires that manual workers are paid weekly and not later than seven calendar days after the end of the week in which wages are earned, and that clerical and other workers are paid not less frequently than semimonthly. Similarly, California law provides that wages are due and payable twice during each calendar month, but that salaries of executive, administrative, and professional employees of employers covered by the FLSA may be paid once on or before the 26th day of the month during which labor was performed if the entire month's salary is paid at that time. 
Pursuant to Pennsylvania law, all wages, other than fringe benefits and wage supplements, earned in any pay period are due and payable within the number of days after the expiration of that pay period as provided in a written contract of employment. If not so specified, such wages are due and payable within the standard time lapse customary in the trade or within fifteen days from the end of such pay period. Overtime wages may be considered as wages earned and payable in the next succeeding pay period. Moreover, in Pennsylvania whenever an employer separates an employee from the payroll, or whenever an employee quits or resigns his employment, the wages or compensation earned are usually due and payable not later than the next regular payday of the employer on which such wages would otherwise be due and payable. 
There is similarly no requirement under the FLSA that overtime compensation be paid to non-exempt employees at any specific interval. The general rule under the FLSA is that overtime compensation earned in a particular workweek must be paid on the regular pay day for the period in which such workweek ends. When the correct amount of overtime compensation cannot be determined until some time after the regular pay period, however, the requirements of the Act will be satisfied if the employer pays the excess overtime compensation as soon after the regular pay period as is practicable. 
Payment may not be delayed for a period longer than is necessary for the employer to compute and arrange for payment of the amount due and in no event may payment be delayed beyond the next pay day after such computation can be made. Additionally, where retroactive wage increases are made, retroactive overtime compensation is due at the time the increase is paid. 
Can employers "make" non-exempt employees work overtime? 
There are no maximum hours limitations (e.g., restrictions on the number of hours an employee may work in one workday, workweek, or work period) for adult employees under the FLSA. The Act merely require overtime pay for the time worked in excess of 40 hours per week. Thus, employers cannot "make" adult employees work overtime if such employees do not receive the appropriate overtime payment for their employment, but can require such work of employees who are duly compensated. Of course, unionized employers' right to require overtime of adult employees is subject to negotiation and can be governed by the provisions of a collective bargaining agreement. 
Are the use of time clocks regulated by law? 
Certain general rules apply in recording hours worked by employees. Although time clocks are not required, in those cases where they are used, employees who voluntarily come in before their regular starting time or remain after their closing time do not have to be paid for such periods provided they do not engage in any work. Their early or late clock punching may be disregarded. However, when employees work more hours than their time cards show, the employer must still pay for those extra hours if it suffers or permits them to be worked. Conversely, an employer that has no knowledge of an employee's off-the-clock overtime work does not violate the Act's overtime provisions by not compensating the employee for those hours. Furthermore, minor differences between the clock records and actual hours worked cannot ordinarily be avoided, but major discrepancies should be discouraged since they raise a doubt as to the accuracy of the records of the hours actually worked. 
How do employers compensate non-exempt employees for travel time away from home? 
Travel that keeps an employee away from home overnight is "travel away from home." Travel away from home is clearly work time when it cuts across the employee's work day, as the employee is simply substituting travel for other duties. However, the time is not only considered "hours worked" on regular working days during normal working hours, but also during the corresponding hours on non-working days. Thus, if an employee regularly works from 9:00 A.M. to 5:00 P.M. from Monday through Friday, the travel time during these hours is work time on Saturday and Sunday as well as on the other days. Regular meal period time is not counted. As an enforcement policy, that time spent in travel away from home outside of regular working hours as a passenger on an airplane, train, boat, bus, or automobile is not considered work time. 
However, any work which an employee is required to perform while traveling must be counted as "hours worked." An employee who drives a truck, bus, automobile, boat or airplane, or an employee who is required to ride therein as an assistant or helper, is working while riding, except during bona fide meal periods or when he is permitted to sleep in adequate facilities furnished by the employer. 
Furthermore, time spent by an employee in travel as part of her principal activity, such as travel from job site to job site during the work day, must be counted as hours worked. Thus, where an employee is required to report at a meeting place to receive instructions or to perform other work there, the travel from the designated place to the work place is part of the day's work, and must be counted as hours worked regardless of contract, custom, or practice. Additionally, if an employee normally finishes his work on the premises at 5:00 P.M., is sent to an other job which he finishes at 8:00 P.M., and is required to return to his employer's premises arriving at 9:00 P.M., all of the time is working time. However, if the employee goes home instead of returning to his employer's premises, the travel after 8:00 P.M. is home to work travel and is not included in "hours worked." 
Since travel time away from home is generally considered "hours worked," employees must be compensated for such time in the same form that they are compensated for other hours of work. The Act requires payment of minimum wages and overtime in cash or in a negotiable instrument payable at par, such as a check, with the sole exception that costs of board, lodging, and certain facilities furnished to employees may be deducted from the cash amount paid. Payment in scrip, dope checks, credit cards, coupons, or similar devices is not permitted. 
Must employers compensate non-exempt employees for attending meetings or training events if held outside employees' normal working hours? 
Attendance at lectures, meetings, training programs and similar activities need not be counted as working time if the following four criteria are met: 
1. attendance is outside of the employee's regular working hours; 
2. attendance is in fact voluntary; 
3. the course, lecture, or meeting is not directly related to the employee's job; and 
4. the employee does not perform any productive work during such attendance.
Attendance is not "voluntary" if it is required by the employer or if the employee is given to understand or led to believe that his present working conditions or the continuance of his employment would be adversely affected by non-attendance. The training is "directly related "to the employee's job if it is designed to make the employee handle his job more effectively as distinguished from training him for another job, or for a new or additional skill. Time spent in such a course given by the employer or under her auspices is hours worked. 
However, where a training course is instituted for the bona fide purpose of preparing for advancement through upgrading the employee to a higher skill, and is not intended to make the employee more efficient in his present job, the training is not considered directly related to the employee's job even though the course incidentally improves his skill in doing his regular work. Thus, if an employee on his own initiative attends an independent school, college or independent trade school after hours, the time is not hours worked for his employer, even if the courses are related to his job. 
Can employers "round off" when calculating employees' working hours? 
It is a common practice in certain industries, particularly where time clocks are used, to record employees' starting time and stopping time to the nearest five minutes, or to the nearest one-tenth or quarter of an hour. Presumably, this arrangement averages out so that the employees are fully compensated for all the time they actually work. For enforcement purposes, this practice of computing working time is acceptable, provided that it is used in such a manner that it will not result, over a period of time, in a failure to compensate the employees properly for all the time they have actually worked. 
In recording working time under the Act, insubstantial or insignificant periods of time beyond the scheduled working hours, which cannot as a practical administrative matter be precisely recorded for payroll purposes, may be disregarded. The courts have held that such trifles are de minimis. However, this rule applies only where there are uncertain and indefinite periods of time involved of a few seconds or minutes duration, and where the failure to count such time is due to considerations justified by industrial realities. An employer may not arbitrarily fail to count as hours worked any part, however small, of the employee's fixed or regular working time or practically ascertainable period of time he is regularly required to spend on duties assigned to him. 
Can employers dock exempt employees' wages for being late or absent? 
In order for executive, administrative, or professional employees to be considered exempt under the FLSA, such employees must be paid on a salary basis. Employees are considered to be paid on a salary basis within the meaning of the Act if under their employment agreements they regularly receive in each pay period a predetermined amount which is not subject to reduction because of variations in the quality or quantity of the work they perform. The only exceptions under which an employer may make deductions from an employee's salary without disturbing that employee's "salaried" status are when: 
• the employee is absent for a day or more for personal reasons, other than sickness or accident; 
• the employee is absent for a day or more due to sickness or disability if the deduction is in accordance with a plan for compensating such losses; or 
• the employee is penalized for major safety violations.
Thus, because employees must receive their full salaries for any week in which they perform work without regard to the number of days or hours worked in order to be considered exempt from the minimum wage and overtime provisions of the FLSA, the effect of subjecting an exempt employee's pay to unpermitted deductions for being late or absent is that the exemption is inapplicable to that employee during the entire period when such deductions were made. 
Indeed, such deductions are antithetical to the concept of a salaried employee, because a salaried employee is compensated not for the amount of time spent on the job, but rather for the general value of services performed. It is precisely because executives are thought not to punch a time clock that the "salary test" for such employees requires that their predetermined pay not be subject to reduction because of variations in the quantity of work performed, especially when hourly increments are at issue. 
If an employer pays non-exempt employees via salary, how does the employer calculate overtime? 
If the employee is employed solely on a weekly salary basis, his regular hourly rate of pay, on the basis of which time and one-half must be paid, is computed by dividing the salary by the number of hours which the salary is intended to compensate. For example, if an employee is hired at a salary of $182.70 and if it is understood that this salary is compensation for a regular work week of 35 hours, the employee's regular rate of pay is $182.70 divided by 35 hours, or $5.22 an hour, and when he works overtime, he is entitled to receive $5.22 for each of the first 40 hours and $7.83(1 1/2x$5.22) for each hour thereafter. If an employee is hired at a salary of $220.80 for a 40 hour week, his regular rate is $5.52 an hour. 
Where the salary covers a period longer than one work week, such as one month, it must be reduced to its work week equivalent. A monthly salary is subject to translation to its equivalent weekly wage by multiplying by 12 and dividing by 52. A semi-monthly salary is translated into its equivalent weekly wage by multiplying by 24 and dividing by 52. Once the weekly wage is arrived at, the regular hourly rate of pay will be calculated as indicated above. The regular rate of an employee who is paid a regular monthly salary of $ 1,040, or a regular semi-monthly salary of $520 for 40 hours a week, is thus found to be $6.00 per hour. The parties may provide that the regular rates shall be determined by dividing the monthly salary by the number of working days in the month and then by the number of hours of the normal or regular work day. However, the resultant rate in such a case must not be less than the statutory minimum wage. 
Are prizes, awards, bonuses, holiday and sick pay included in an employee's wages when calculating overtime pay? 
All compensation paid by or on behalf of an employer to an employee as remuneration for employment must be included in the regular rate, whether paid in the form of cash or otherwise. Prizes and awards are therefore included in the regular rate if they are paid to an employee as remuneration for employment. If, therefore, it is asserted that a particular prize is not to be included in the regular rate, it must be shown either that the prize was not paid to the employee for employment, or that it is not a thing of value which is part of wages. 
Where a prize is awarded for the quality, quantity or efficiency of work done by the employee during his customary working hours at his normal assigned tasks, it is necessarily paid as additional remuneration for employment. Thus, prizes paid on the basis of such factors as cooperation, courtesy, efficiency, highest production, are part of the regular rate of pay. 
Similarly, regularly paid bonuses must, as a general rule, be included in calculating the regular rate for overtime purposes. The only bonuses that need not be counted are: 
• Gifts or gratuities. These are payments in the nature of gifts made at Christmas time or on other special occasions as a reward for service, the amounts of which are not measured by or dependent on hours worked, production, or efficiency. Thus, if the payment is so substantial that it can be assumed that employees consider it a part of the wages for which they work, the bonus cannot be considered to be in the nature of a gift. 
• Discretionary bonuses. These are amounts paid in recognition of services during a given period. They may be excluded from overtime only if the fact that payment is to be made and the amount of the bonus are both determined by the employer in his sole discretion at or near the end of the period the bonus covers. Additionally, the payments may not be made pursuant to any prior contract, agreement, or promise which would lead the employee to expect the payments regularly. 
• Profit sharing payments. These are payments from a bona fide profit sharing plan or trust or a bona fide thrift or savings plan.
All other types of bonus payments affect the regular rate of pay. This means that the bonus must be allocated over the period which it covers. Then, for each week in the period in which the employee has worked more than 40 hours, a "bonus adjustment" must be made in the employee's overtime pay. 
Conversely, the amount of money given an employee for paid vacation or for holidays or sick leave need not be included in calculating his or her regular hourly rate of pay for overtime purposes. This is true even if the employee receives pay instead of a vacation. The view is that vacation is not compensation for hours worked where: 
• there is an agreement between the company and the employee that he or she will get a vacation with pay, and 
• the pay equals the employee’s normal earnings for the vacation not taken. That is, the employee gets two weeks' pay for two weeks' vacation even if he or she did not take the vacation.
Furthermore, the amount paid an employee as vacation pay cannot in most cases be credited against overtime due an employee, since it is not pay for overtime or for hours actually worked. The same is true of paid holidays or paid sick leave when the employee is absent from work. 
Must employers have non-exempt employees fill out time sheets? 
The Act requires employers to maintain and preserve for at least three years payroll or other records setting forth the daily hours worked and total hours worked for each work week for each non-exempt employee. Also, some supplementary records, including work schedules (e.g., time and earning cards) and wage rate tables must be preserved for two years. Failure to maintain required FLSA records is a violation of the Act and willful failure to do so or falsifying records is an offense punishable by criminal penalties. 
Thus, although employers are not specifically required by the FLSA to have their employees fill out time sheets, because the FLSA and various other federal and state laws require employers to maintain records concerning hours of employment, some form of time recording is necessary. Acceptable methods of such recordation are all means that produce essentially contemporaneous and accurate information, including the use of time clocks and time sheets, and the retention of punched tape produced by automated data processing equipment. 
Must employers pay time and one-half for hours worked on Sundays and holidays? 
The FLSA does not require employers to provide time and one-half or any other measure of extra compensation for hours worked on Sundays or holidays. However, the Act provides that extra compensation provided by a premium rate of at least time and one-half which an employer chooses to pay for work on Saturdays, Sundays, holidays, or regular days of rest or on the sixth or seventh day of a work week, may be treated as an overtime premium under the Act in the event that the employee works in excess of 40 hours that week. Conversely, if the premium rate is less than time and one-half, the extra compensation provided by such rate must be included in determining the employee's regular rate of pay and cannot be credited toward statutory overtime due. 
Can employers deduct money owed to the company from non-exempt employees' paychecks? 
Under the FLSA, the applicable minimum wage must be paid to employees free and clear except that deductions are permitted for the reasonable cost of fair value of board, lodging, or other facilities . Deductions for items other than facilities are permitted so long as they do not reduce an employee’s wage below the minimum and the employer does not, directly or indirectly, derive any profit or benefit from the transaction. Thus, when the employer is an employee's creditor, payment may not be made by deductions that reduce the employee's net pay below the minimum wage, even where the employee apparently consents to such an arrangement. An employer's ability to deduct certain items from an employee's paycheck may also be regulated by state law.

